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STATUS REPORT
ASTNM’s AAI Response

Publicaton of New E1527-05 Seandard

Exding tao years of collsboraton with the US.
Ezvirommentz]l Protectioz Agency (EPA), ASTM
Just published 2 revision to the £1527-00 standard
that saticfied the agsncy as baizg 2t least as strin-
gent as the fedsral AAI rule. On the mle’s effec-
tive das of Novembsr 1, 2006, persons sesiing
CERCLA Eabdlity protectioz may use the proce-
Sares of ASTM Iztecmatiozal Stazdard E1527-05
sastled “Standard Practice for Environmental Site

Assessments: Phase I Egvironmental Site
Assessment Process” to comply with the reguire-
msats of AAIL (§ 312.11 Reforences). The revised

sta=dard incorporaes 26 contenticons definsticn of
“environmeztal professiomzal (EP),” cestain
changes to mini=oum searck distances for govern-
mext records meviews, clanficatons of wsers”
nm data gaps language, intecview
Tequirscnscts and other revisioms Decessary o
boizg the standard = line with the mew foderal
requiremsats. 1o obtain 2 copy of the mew stanm-
dard, wis wwwedizetcomzal for 2 lizk o
ASTM’s web page cz E1527-05. 1

AAI Final Rule Codified on
November 1, 2005



Environmental due diligence is on the
brink of change. Some subtle. Others
more substantive. The changes stem
from EPA's mandate pursuant to the
January 2002 Small Business Liability
Relief and Revitalization Act (the
Federal Brownfields Law) to write the
nation's first federal standards for con-
ducting "All Appropriate Inquiries,” the
process by which a property's poten-
tial for environmental contamination is
investigated prior to purchase.
Congress laid out a 10-step frame-
work for what constitutes AAl (see
Table 1 on p. 2), and gave EPA two
years to write the regulation (by
January 11, 2004).




On November 14, 2003,

after more than 100 hours of discussion
and debate, the reg-neg committee
reached consensus on a draft rule for
the first federal standards and processes
for conducting AAl. The final consensus
draft rule—to be eventually codified in
federal regulation, "Part 312 - Standards
for Conducting All Appropriate
Inquiries —follows the ASTM E 1527-00
standard in many areas, but it does add
certain new levels of investigation (see
Table 2 on p. 3). This article covers 10
key facts about the draft AAI rule (see
sidebar), including its applicability,
requirements for Phase | professionals,
and its most notable differences with cur-
rent industry practice.




liability down the road. Since 19885,
CERCLA has providad proparty owners
with the "innocant landowner defaresa”
which can protect an owner from
cleanup liability for pre-existing contam-
ination if the owrar conducted as] "into
thea pravious ownership and uses of tha
proparty” prior 1o purchasa, and if the
results did not eveal the presance of
comtamination. The conduct of Phasa |
anvironmeantal site assessmants is now
instituticonalized in commercial real
astate ftransactions using ASTM
=tandard Practice E 1527 for Phass |
Environmental Site Assessmeants (the
most recent evision is ASTM E 1527-
o). The standard was developad to
parmit a propsarty owner to
qualify for the ‘innoceant
landownar  defense™  to
CERCLA liakility.




Along came the Federal
Brownfiekds Law in 2002,
which not only amendad
the “innocent landowner
defense” but, in an attempt
by Congrass to mitigate obstacles to
brownfields redevelopment, addad two
new landowner liability protections as
follows:




cases. Under the Federal Brownfields
Lawe, ownars of any resicdential proparty
used for commercial purposas (ire-

spactive of the numbsar of units), as wall
& residential proparties undar govam-
meant ownearship, will ba required to con-
duct a Phasa | undar the aAal nike in
arder to be protacted from CERCLA lia-
bility. Moreover, AAl will ba mandatory
for all gramtesas whosa amvironmental
inquiries are funded under EPA's
brownfields program.
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The results of an inquiry by an environmental professional.
Interviews with past and present owners, operators, and occupants
of the facility for the purpose of gathering information regarding the
potential for contamination at the facility.

Reviews of historical sources, such as chain of title documents,
aerial photographs, building department records and land use
records, to determine previous uses and occupancies of the real
property since the property was first developed.

Searches for recorded environmental clean-up liens against the
facility that are filed under federal, state or local law.

Reviews of federal, state and local government records, waste dis-
posal records, underground storage tank records, and hazardous
waste handling, generation, treatment, disposal and spill records
concerning contamination at or near the facility.

Visual inspections of the facility and of adjoining properties.
Specialized knowledge or experience on the par of the defendant.
The relationship of the purchase price to the value of the property,
if the property was not contaminated.

Commaonly known or reasonably ascertainable information about
the property.

The degree of obviousness of the presence or likely presence of
contamination at the property, and the ability to detect the contami-

nation by appropriate investigation.
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What is important to remambsr is that
the reg-neq committee agreed to
allow individuals who do not mest the
criteria in Table 3 to parform AAl
tasks, provided the work is conductad
"under the supervision or responsible
charge" of someona who does. In
effect, an EP would nead to oversae
the work, but not necessarly be the
one conducting historical research,
site visits, interviews or other compo-
nents of the inquiry. Clearly, experi-



Table 3. Dafinition of "Environmental Professional”:
ASTM E 1527-00 Standard vs. Draft AAl Rule
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(e) a person who does not qualify asan environmental
professional under the foregoing definition may assist in
the conduct of all appropriateinquiriesin accordance
with this part if such person isunder the supervision or
responsible charge of a person meeting the definition of
an environmental professional provided above.
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Table 4a. Summary of Minlmum Search Distances 1or Faderal Records: ASTM E 152700 Standard ve. Draft AAl Rule
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ASTM E 1527-00 Standard vs. Draft AAl Rule
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The defimtion of an environmental professional provided in the final rule differs from the
qualifications included mn the ASTM E1527-00 standard. Unlike the ASTM E1527-00 standard,
the final rule on all appropnate mquinies mposes specific educational, certification or hicensing,
and relevant expenience requirements for the environmental professional tasked with overseeing
the assessment. The final rule requures that the environmental professional quahifications be met
by the person supervising the conduct of all appropnate mqures nvestigation. The
environmental professional qualifications under the two standards are summanzed m Exhibat 3.




Main Differences
De<inition of Envircnmenta
Prodessianal

Fmnal AAl Standard
= Spedific cersication/icense, education, and
EEpEnEnce requrements
= Appiies only o indviduats supenising ail
appropriaie inquiries

ASTM E1527-00
= Mo specific cerfdcation, icensing
eduation, of EXpEfiEnce
requirements
= Applies 1o al individuals imvolved in
conidwcting all appropriate inquiries

Interview wiln Current Owner and
Oooupants of the Subject Property

Mandatory

A reasonable atempt must be made o
interview ey site manager and
reasonable NUmer of OCCUpants

Interview wiln Past Cwner and
Oooupans

Inierdiews wilh past cwners and oCcupants must be
conduciad as necessary 1 achieve the objectives

Mol requred, but mus? inguine about
past uses of e susject prapery whan

and performance facios n 55 31220084 inberviewing current cwner and
oCupanis
ImberviEw iin Keightarng ar Manaatory at abandonzd proparties Discresionary

Misarky Property Cwners or

Oppans
Foztilgw of Hiztoncal Sounces: From the present back 1o when e property first Al abwinus Uses From e present back
penod 1o be covered pontained sinuctures o was used for residentia t0 fhe propersy's Srst céwious developed

agncutiural, commercial, indusirial or governmental
purpases

use ar 1340, whichewer i earfier

Records of Aciuly and Use
Limitations (e.g., Engineering and
Institutional Coninois) and
Envirznmental Cieanup Liens

= Mo requirement as 1o who is responsible or the
BEAC

= Scope of envinonmental cleanup lien search
noludes nose fens fied or recoroed undsr
federdl, state, idal or ol law

= Lser's responsibility

= The szarch resuts must be repored
o e emironmental professional

= Scope of emironmental dearup lien
Search is imiled to reasonably
ascerainabie land fite records

Govemment Records Revew

= Federal, state, trikal, and local
- Reconds

= Federa and sl records

= Lol recomdsisourses at the
discretlion of the emironmental
professional

Site Inspection

= Visual irspection of subject progerly and
adjoining properies requred

= Limited exemplion with specific requirements if
2 subject

= [property cannal be visually inspeciad

Contaminants of Concern

= Visual inspection of sutpect property
required. Mo exemplion.

= Mo specific requirement 1o inspect
adjuining propetties; only o report
arrything actually observed

Partigs sesing CERCLA pefense

s CERCLA hazardous substances

epwreids o pisnts;

» CERCLA nazardous subsiances, polutants or
cortaminans

= pimisumipstleum producls

s Conrolied subelEnces

CERCLA razardous subsiances and
PEtDIEUM products

Data &aps = Requires identificadon of sources consulied 1o » Genesaly discretonary;
e ' G Ine iy mist be dopumenied.
of e environmenal professional 1o ety
condibigns indicative of releases and theeatened
relaasss
Shelf Lifz of the Witizn Report = Ore year, with some updaies required afler 150 | »  Updates of speciic acivites

days

recommended afier 150 days




Shelf Life

The EPA reg-neg committes also
wrote language in the draft rule to
address an inquiry's shelf life, and the
extent to which a property owner can
rely on an environmental inquiry pre-
pared for another party. Under
Section 312.20(b)(2), the draft AAl
rule allows for an inquiry to be trans-
farred from one party to another,
allows a previously-completad inquiry
to be used and defines the inquiry's
shelf lifa. Both the ASTM E 1527-00
standard and draft AAl rule are con-
sistant in aivina certain components
of Phase Is a six month shelf life. The
differance between the two occurs
when a Phase | is more than six
months old. An A&l inquiry is only
valid for up to one year prior to the
purchase date of the subject property,
and the interviews, searchas for envi-
ronmental cleanup liens, reviews of
government records and visual

inspections may not be more than
180 days old. Under ASTM E 1527-
00, a Phase | completad more than
180 days previously may be used
under Saction 4.6 if, at a minimum, a
new site wist, Interviews, and an
update of the records review are per-
formed, and there have been no
material changes to the property
since the prior ESA was conducted.
However, in one important respect,
the draft AAl rule is more stringent
than ASTM E 1527-00. A five-year old
Phase | ESA report could still be used
under ASTM E 1527-00 if updates of
certain components are made, but
under the draft AAl rule, if the assess-
ment is more than one year old, all
elemants must be updatad.
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DEFINED “PHASE I” SCOPES

ADOT hasdetermined that the level of effort required to satisfy the PISA
requirement fallsinto one of three categories. Thethree categories,
describing increasing levels-of-effort, are provided below. These categories
arefollowed by a description of three“triggers’, or major conditions, that
should be considered in choosing the classification. Thethree categories
and threetriggersarethe same onesused on the SCAPEGOAT checklist.



SCOPE 1 - Video Log Review Only (VLR)

ADOT maintains a Video Log of every mile of State and Federal highway in
the state of Arizona, updated annually. ADOT provides free access to this
resource to all consultants, and also offers the video log for restricted sale for
contractors to use on ADOT projects. The video log is a valuable tool for
prescreening projects prior to scoping, and for performing virtual corridor tours
for a variety of purposes. For the hazmat assessment purpose, the video log
may be used to preview the project corridor for the location of potential
hazardous materials sites and general characterization of land use. For many
projects, the video log review alone is adequate to make a determination
whether further hazardous materials assessment should be performed.



EXAMPLE: the video log reveals that the project is located on an isolated,
undeveloped stretch of rural highway with no site development of any kind
adjacent to the right of way. With review by an appropriately qualified
hazardous materials specialist, general comments can be made as to the low
probability of hazardous materials impacts in such a setting. If the project
doesn’'t involve any of the triggers, this level of effort could be adequate for this
type of project. The Scope 1 level of effort would be completed prior to the cost
estimate submittal, and could constitute the hazmat review for the project.



SCOPE 2-Video Log Review + Environmental Records Search (VLR+)

This scope includes the video log review described in Scope 1, plus
ordering and review of an environmental records search, typically using a
subcontracted database services provider such as EDR, Vista, or All Lands
Title. If the Scope 1 review identifies areas of concern that the assessor
believes would warrant a review of specific regulatory records, this step
could be added. The addition of the records review provides data on
hazardous materials sites that are known to exist and listed on state and
federal databases. The Scope 2 level of effort would be included in the cost
estimate for the project, and would be commenced upon Notice to Proceed
from ADOT.



SCOPE 3 — Preliminary Initial Site Assessment (PISA)

This is the scope of work that has commonly been expected for every project
by ADOT in the past. It includes a records review, possibly a video log review,
and a reconnaissance (field review) of the project site by a qualified assessor
(trained in hazardous materials issues and approved by ADOT). This scope
of work provides a snapshot-in-time of the physical conditions of a corridor,
with the additional knowledge of known, listed sites. The assessor can look for
physical signs of hazardous materials releases, field-verify site locations listed
In the records search, and make judgments as to the likelihood of impacts
affecting the project corridor based on distances, project scope, etc. This
scope also provides the most up-to-date information, since the video log is
only shot periodically for a given area. A summary of the findings of the PISA
would be prepared in a brief report that would include the records review,
photographs, figures including tabular information on sites of concern,

and findings and recommendations of the assessor.



SUMMARY

This protocol for deciding level of effort is measured (provides
Incremental level-of-effort), portable (can be used by other consultants),
and defensible (follows elements of the ASTM method, increasingly as
you move closer to the full ISA). The checklist provided as Attachment
A can be easily attached to ADOT’s Project Data Sheet as justification
for the level of effort. As more planners see the form and the justification
logic, they will accept the format and the idea that there is a range of
effort (and cost) for the hazmat assessment task. ADOT will benefit by
all consultants moving toward this type of modular approach and provide
hazmat assessments that are more appropriately scoped based on the
specifics of a project.



SCAPEGOAT

SCOPING CHECKLIST / ASSESSMENT PROTOCOL /
ENVIRONMENTAL GROUP / OTHER APPROVAL TOOL

To be used for determining appropriate level -of - effort for hazmat investigation

TRIGGERS:

1) R/W Acquisition? Yes__ No____ Details:

2) Ground disturba@nc¥es____ No__ Details:

3) Development density? Details (type of development, location, etc.):

LEVEL OF EFFORT:

VLR ___ Justification:
VLR+ ___ Justification:
PISA ___ Justification:
ISA __ Justification:
Comments:

On -Call QHA Signature / Date:

On -Call NEPA Planner Signature / Date:
ADOT NEPA Planner Signature / Date:




